BarDIRECT TERMS OF ENGAGEMENT

BarDIRECT GUIDANCE HANDBOOKS FOR

BARRISTERS AND CHAMBERS AND BarDIRECT CLIENTS

(INFORMATION PACKS INCLUDING HANDBOOKS AND APPENDICES ARE AVAILABLE FROM THE GENERAL COUNCIL OF THE BAR)
INFORMATION PACK FOR BARRISTERS

INTRODUCTION

1.1 This handbook comprises the following sections:

(1) A general introduction which sets out what BarDIRECT is and the nature of the work covered by the scheme.

(2) A check list for barristers considering whether to accept instructions under the BarDIRECT scheme.

(3) Guidance for individual barristers and chambers who are considering whether to accept instructions under the BarDIRECT scheme. The notes cover matters such as the qualifications for acceptance of instructions and the obligations arising upon receipt of instructions and thereafter. Where appropriate, the notes contain references to the relevant rules of the Bar Direct Rules.

1.2 There are also attached to this handbook a number of appendices, as follows:

(1) The information pack given to existing and prospective BarDIRECT clients comprising the following:

(a) An introduction;

(b) Guidance for those seeking recognition as BarDIRECT clients. 

(c) Guidance notes for BarDIRECT clients. 

(2) An application form for those seeking recognition as BarDIRECT clients (Not printed in this Code).

(3) The BarDIRECT terms of work.

(4) The BarDIRECT Rules (“the BDR”) (Printed in Annex F in this Code).

(5) The BarDIRECT Recognition Rules (“the BDDR”) (Printed in Annex F in this Code).

1.3 Any inquiries about the BarDIRECT scheme should be directed in the first instance to Jan Bye/Mark Makinney, The General Council of the Bar, 3 Bedford Row, London WC1R 4DB Tel: 020 7242 0082.

INTRODUCTION TO BarDIRECT
What is BarDIRECT?

2.1
BarDIRECT seeks to maximise client access to the legal profession whilst at the same time ensuring that the Bar retains its identity as a referral profession.  The legal profession is responsible to the public for the provision of competitive and cost effective legal services of the highest professional standards.  In meeting these goals the legal profession must ensure that the interests of the client are prioritised. BarDIRECT has been established to provide those organisations and individuals who possess the necessary skills and knowledge to do so, to have the opportunity to refer to the expertise of a Barrister without the intervention of a solicitor. 

2.2
BarDIRECT recognises that there are significant areas of work in which the traditional two layered legal system in which the Bar insists that only a solicitor can refer work to it may unnecessarily increase the costs which the client is required to bear.  BarDIRECT seeks to highlight the fields of practice in which barristers are positioned to provide specialised advisory and advocacy services on a competitive and cost effective basis without the intervention of a solicitor.  It demonstrates the areas of work in which the skills and training of a barrister are compatible with direct access from organisations and individuals whose own training, skills and experience equip them to instruct a barrister directly.

2.3
Building upon the experience of Direct Professional Access (DPA), BarDIRECT will allow direct access to the services of a barrister from a far wider range of organisations and individuals than previously permitted.  It will mean that under certain conditions, suitable organisations and individuals (from the business community to the voluntary sector) will have direct access to a Barrister.   

2.4
The Bar Council will carefully regulate BarDIRECT to ensure that the organisation or individual is properly equipped to instruct the Bar.  Through a Licensing Scheme known as BarDIRECT , The Bar Council will identify the particular type and scope of work in respect of which organisations and individuals which it licenses will in future have the opportunity to instruct a Barrister directly.  BarDIRECT will give those organisations the choice of consulting either a solicitor or a barrister in cases where it is unnecessary and not cost effective to instruct both a solicitor and a barrister.

2.5
In short, BarDIRECT is about ensuring that the Bar is a premier provider of competitive and cost effective legal services and that in offering those services to the public it does not impose unnecessary restrictions.

BarDIRECT Work

2.6
The Courts and Legal Services Act (“CLSA”) recognises a distinction between advocacy services and litigation services.  The Bar believes that this is an important distinction in the provision of legal services and one which should be maintained in the interests of the public. The Bar is not equipped to and does not have the facilities to conduct litigation or offer litigation services. The principle of a primarily referral based profession remains central to the profession and practice of a Barrister.  BarDIRECT does not permit barristers to conduct litigation within the definition set out in the CLSA or to perform “excepted work” as defined in the Code of Conduct.

2.7
The BarDIRECT licensing scheme ensures that the referrer has the skills necessary and the facilities available to instruct the Bar direct. BarDIRECT will not lead to referrals ‘off the street’.

Implementation

2.8
Pilot schemes began in the summer of 1999.  Client access to the scheme is governed by the BDRR a copy of which is at Appendix 5 (Annex F in this Code).  The role of counsel under the scheme is governed by the BarDIRECT Rules (‘BDR’) which is at Appendix 4 (Annex F in this Code).  Any barrister wishing to accept instructions under BarDIRECT must be familiar with the terms of both the Regulations and the Rules.

BarDIRECT CHECKLIST

The Client

· Is the client an approved organisation permitted to instruct under BarDIRECT 

· Does the BarDIRECT client have sufficient authority to instruct you on the type of work that it wishes to -  ie does the work fall within the authority shown on the BarDIRECT licence forwarded to you at the time of instruction?

· Is the particular type of work actually suitable for instruction under BarDIRECT or will it require the intervention of an intermediary to provide litigation services?

Counsel

· Have you notified BMIF that you will be accepting instructions under BarDIRECT?

· Are you familiar with the terms of the BarDIRECT Recognition Regulations and the BarDIRECT Rules?

· Are you satisfied that you and your chambers are sufficiently equipped to facilitate the additional administrative requirements necessary to accept BarDIRECT instructions?

GUIDANCE FOR BARRISTERS AND CHAMBERS

Who can accept instructions?

3.1 The BDR covers every barrister in independent practice and governs the terms under which they are permitted to accept instructions.  

3.2 As set out below, BarDIRECT imposes requirements on Counsel to assess the suitability of instructions under the scheme, obligations to advise clients as to the nature of scheme in each particular case and a duty in respect of the organisation of paperwork etc.

3.3 To be eligible to accept BarDIRECT instructions a barrister must have completed the first six months of pupillage and be either be a tenant in chambers or a working pupil/squatter.  

3.4 A barrister is only entitled to accept instructions from a BarDIRECT client where s/he has notified the BMIF that s/he intends to accept instructions under BarDIRECT and has paid the appropriate premium (see BDR Rule 3).

The Obligation Upon Counsel Upon Receipt of Instructions

3.5
Accompanying every instruction the client is obliged to send the barrister a copy of its BarDIRECT licence and identify exactly who is providing  instructions (See BDR Rule 4). A barrister can only accept instructions if satisfied that the type of work offered is appropriate for the scheme.  Whilst the licensing scheme should result in a clear definition of what work should be forwarded to counsel, it remains the responsibility of a barrister in each individual case to satisfy her/himself that s/he has sufficient facilities to support the case without the need of a solicitor or other similar intermediary (see BDR Rule 5).  Similarly, if at any time during the course of a case, a barrister feels that the client’s best interests and the interests of justice are best served by the introduction of a solicitor, or other such intermediary, then s/he must advise in writing the client of the need to instruct them forthwith (see BDR Rule 8(a)).  If a solicitor (or other duly authorised person) is not so instructed then the barrister is under an obligation to return instructions and cease to act (see BDR Rule 8(b)).

3.6
Upon receipt of instructions a barrister must write to the client stating that the instructions have been accepted (as the case may be) on the standard terms previously agreed in writing with that BarDIRECT client or on the BarDIRECT  Terms of Work or if s/he has accepted instructions otherwise than on such standard terms a copy of the agreement in writing with the BarDIRECT client setting out the terms upon which s/he has agreed to do the work and the basis upon which s/he is to be paid.  If requested so to do a barrister should send a copy of the BarDIRECT Terms of Work to the BarDIRECT client.  Unless s/he has accepted instructions on the terms of the BarDIRECT Terms of Work or on terms which incorporate the following particulars s/he must advise the BarDIRECT client in writing of the effect of paragraph 210 of the Code of Conduct in the circumstances of the instructions, of the fact that the barrister cannot be expected to perform excepted work and that circumstances may arise in which it will be necessary or appropriate, often at short notice and possibly during the case, to retain the services of a solicitor or authorised litigator (see BDR Rule 7).

Administrative Obligations

3.7
A barrister who is instructed by a BarDIRECT client must keep a case record (either on card or computer).  Rule 10 sets out what must be included in the record (such as details as to the date of receipt of and acceptance of instructions, time limits, dates of advices and conferences, the fee (when agreed) etc).

3.8
Instructions (including a list of enclosures), advices, drafts of documents, notes of all conferences (including on the telephone) and all advice given must either be retained by the Barrister or the Barrister must take reasonable steps to ensure that the BarDIRECT client will retain these documents for 6 years after the date of the last item of work done. (see BDR Rule 11).

3.9
The barrister is under a duty to ensure that the licence covers the client and the scope and type of work the subject matter of the instructions to the Barrister.  A copy of the BarDIRECT Licence must be sent to the barrister with the instructions (see BDR Rule 4). If a barrister believes that a BarDIRECT client has in some significant respect failed to comply with the terms of its licence or with the Terms of Work, then the barrister must report the fact to the BarDIRECT committee (see BDR Rule 9).

APPENDICES

1. The information pack given to existing and prospective BarDIRECT clients comprising:

· An introduction;

· Guidance for those seeking recognition as BarDIRECT clients. 

· Guidance notes for BarDIRECT clients. 

2. An application form for those seeking recognition as BarDIRECT clients. (Not printed in this Code)

3. The BarDIRECT terms of work.

4. The BarDIRECT Rules (“the BDR”) (Printed in Annex F of this Code).

5. The BarDIRECT Recognition Rules (“the BDDR”) (Printed in Annex F of this Code).

INFORMATION PACK FOR CLIENTS

INTRODUCTION

1.1 This handbook, which is provided to existing or potential BarDIRECT clients, comprises the following sections:

(1)
Guidance for those seeking recognition under the BarDIRECT scheme. The purpose of this section is to set out, in general terms, the principles which govern the grant of licences to use the BarDIRECT scheme and the nature of such licences.

(2)
A check list for BarDIRECT clients who are proposing to instruct a barrister under the terms of their licence.

(3)
Guidance notes for BarDIRECT clients. This section is designed to be of assistance to clients who are proposing to instruct a barrister under the terms of their licence. It covers matters such as the type of cases in which it is appropriate to instruct a barrister, choice of barrister, the manner in which a barrister should be instructed, the steps following the initial instruction and billing.

1.2 There are also attached to this handbook a number of appendices, as follows:

(1)
An application form for those seeking recognition as BarDIRECT clients (Not printed in this Code).

(2)
The BarDIRECT terms of work.

(3)
The BarDIRECT Rules (Printed in Annex F of this Code).

(4)
The BarDIRECT Recognition Rules (Printed in Annex F of this Code).

1.3 Any inquiries about the BarDIRECT scheme should be directed in the first instance to Jan Bye/Mark Makinney, The General Council of the Bar, 3 Bedford Row, London WC1R 4DB Tel: 020 7242 0082.

GUIDANCE FOR THOSE SEEKING RECOGNITION UNDER THE BarDIRECT SCHEME

2.1
BarDIRECT recognises that Solicitors are not alone in having the skills and knowledge to benefit from the legal services offered by the Bar.  BarDIRECT provides the opportunity for the widest diversity of organisations and individuals to be licensed to instruct a barrister directly whether in the commercial, profit, non-profit or voluntary sector and irrespective of  size or of type of  work.  These Guidance Notes use the generic term ‘organisation’ to describe the full range of bodies from large public limited companies to small charities and advice centres.

2.2
A fundamental principle of BarDIRECT is that access under its provisions is licenced access.  An organisation or individual must be licenced by the Bar Council to use the scheme and the licence will govern who in the organisation may use the scheme and the type and scope of work in respect of which the organisation or individual is licensed to instruct a barrister directly. Within the Bar Council the licensing functions will be carried out by the BarDIRECT Committee (see BDRR Regulation 1).  The organisation or individual seeking a licence must apply to the Bar Council and for this purpose must complete an Application Form and provide such further information as may be required.

2.3
Whilst there is no limitation to the type of organisation that can seek authorisation the BarDIRECT Committee will ensure that the body is equipped to provide direct instructions to Counsel.  The Committee will examine a wide range of criteria in determining whether a proposed organisation or individual should be granted a licence, including for example the type of work which it wishes to refer directly to a barrister, its expertise or experience, its familiarity with any relevant area of law, its ability to obtain and prepare information and to organise papers and information for the barrister and in a contentious matter for the court, its ability to take charge and have the general conduct of the matter on which it wishes to instruct the barrister directly, the extent to which it has arrangements for holding in separate accounts and maintaining as trust monies any monies received from third parties, the extent to which the affairs and conduct of the person or organisation or its members are subject to professional, disciplinary, regulatory or other organisational rules and have professional indemnity insurance (see BDRR Regulation 6).

2.4
The scope and type of work embraced by the licence will depend on the expertise, skills and knowledge of the organisation or individual applying for the licence.  For example, whilst some organisations may be licensed simply to use BarDIRECT to obtain written advices on policy matters, others may be permitted to approach counsel for a wide range of services including advocacy (see BDRR Regulation 3).

2.5
The terms of a licence specifying the name of the person or organisation, the period for which the licence has been granted, the limitations or conditions on which the licence has been granted are within the complete discretion of the BarDIRECT Committee.  Such limitations and conditions may for example define the matters upon which they may instruct counsel through BarDIRECT,  set out the tribunals or courts in which a barrister may be instructed to exercise a right of audience and/or provide that unless otherwise first agreed in writing all instructions will be deemed to be given and accepted on the terms of the BarDIRECT Terms of Work as approved by the BarDIRECT Committee (see BDRR Regulation 4(b)). A copy of the Licence must be sent to the Barrister at the time of instruction enabling the barrister to ensure that the licence covers the instructions (see BDR Rule 4(c)).

2.6
The status of an organisation can be considered by the BarDIRECT committee.  Approval can be given to an organisation or an individual, or to all or some of the members of an organisation or to all or some of the employees of an organisation or its members or of the individual (BDRR Regulation 3(c)).  Approval can be on a provisional or full basis and can be limited in time (BDRR Regulation 3(a) (b)).

2.7
The BarDIRECT Committee may from time to time, approve additional persons or organisations, withdraw approval either in whole or in part from any person or organisation who has been licensed, increase reduce or otherwise alter the period for which a licence has been granted, alter or revoke the conditions or limitations which have been imposed under the licence and cancel and demand surrender of any licence which has been issued (see BDRR Regulation 5).

2.8
Instructions under BarDIRECT can only be accepted where the client is properly authorised for the type of work sought to be offered (see BDRR Regulation 3(e) and BDR Rule 1).

2.9
A barrister is not required to accept work from a BarDIRECT client and should not do so if the barrister considers it in the interests of the lay client or the interests of justice that an intermediary be instructed together with or in place of the barrister.  Such intermediary may be a solicitor or other authorised litigator or some other appropriate person or organisation (see BDR Rule 5(b)).  If a barrister having accepted instructions from a BarDIRECT client considers it in the interests of the lay client or the interests of justice that an intermediary be instructed together with or in place of the barrister the barrister must forthwith advise the BarDIRECT client in writing to instruct such intermediary and unless such intermediary is as soon as reasonably practicable instructed the barrister must cease to act and must return any instructions to the BarDIRECT client (see BDR Rule 8).

CHECK LIST FOR BarDIRECT CLIENTS PROPOSING TO INSTRUCT BARRISTERS

· Is my case an appropriate case for instructing a barrister: see guidance notes in section 3, paragraphs 3.2 to 3.5.

· How do I choose the right barrister for my case: see guidance notes in section 3, paragraphs 3.6 to 3.8.

· How do I go about instructing a barrister: see guidance notes in section 3, paragraphs 3.9 to 3.10.

· How are a barrister’s fees calculated and how should they be agreed: see guidance notes in section 3, paragraphs 3.6(4) and 3.10(4).

· What should I send to a barrister: see guidance notes in section 3, paragraphs 3.11 to 3.15.

· What happens after I have instructed a barrister: see guidance notes in section 3, paragraphs 3.16 to 3.20.

· How will I be billed: see guidance notes in section 3, paragraphs 3.21 to 3.22.

· What do I do if I am unhappy about the service which has been provided: see guidance notes in section 3, paragraphs 3.23 to 3.24.

GUIDANCE ON INSTRUCTING BARRISTERS UNDER THE BarDIRECT SCHEME

Introduction

3.1
These guidance notes are intended for use by BarDIRECT clients who are considering instructing a barrister or barristers direct, whether for the purposes of obtaining their advice or for the purposes of obtaining representation in court under the new arrangements for direct licensed access.

In which cases is it appropriate to instruct a barrister?
3.2
The overriding consideration when deciding whether it is appropriate to instruct a barrister alone, or whether to instruct a solicitor (whether that solicitor in turn instructs a barrister or not), is whether to do so would be in the best interests of the client.  This means that it is essential to have a proper understanding of what a barrister can and cannot do.

3.3
The following is an outline of those things which a barrister is normally expected and entitled to do:

(1)
Advisory work (e.g., giving advice on the law generally and/or on the merits of any particular matter, whether contentious or non-contentious, and/or on the drafting of documents such as contracts, standard terms and conditions, correspondence , letters before actions, reports etc.,);

(2)
Drafting of claim forms,  petitions and other applications;

(3)
Drafting of statements of case;

(4)
Advice on the factual and expert evidence which will be needed in order to establish the case at the hearing, whether oral or written;

(5)
Advice on which witness statements, expert reports and documents must or should be disclosed to the other side;

(6)
Assistance in the preparation of affidavits and witness statements for use at a hearing.  There is an important distinction between (i) taking a statement from a witness, which involves interviewing the witness in order to elicit his or her evidence, and (ii) assisting in the preparation of a witness statement
.  The latter task typically includes identifying the matters the statement should cover, reviewing a draft witness statement, advising on questions of admissibility and weight of particular passages of draft statements, and by settling from drafts a final form of witness statement;

(7)
Preparation of any documents, such as skeleton arguments, chronologies, etc, used for the purposes of presenting a case in court;

(8)
Representation at any court hearing;

(9)
Representation at a hearing before a tribunal other than a court, for example a disciplinary tribunal;

(10)
Advice on tactics in relation to the litigation generally and its settlement.

3.4
There are some things, on the other hand, which a barrister would not normally be expected or entitled to do.   In general barristers do not have the facilities or the office back-up to undertake much of the general preparatory work necessary to get a more complex case to trial.  In particular, barristers are not permitted to do the following:

(1)
The management, administration and general conduct of litigation including written or oral communication between the parties or their advisors
;

(2)
Investigating and collecting evidence for use in court;

(3)
The receipt or handling of client money
.

3.5
In general, accordingly, unless the BarDIRECT client is equipped and prepared to undertake the type of litigation support function normally undertaken by a solicitor, the typical case in which a barrister might be instructed directly to appear in court will be one:

(1) of lesser factual complexity; and

(2) where there is unlikely to be a need for extensive investigation into and gathering of evidence, whether oral or documentary.

Even in the more complex cases, or cases where extensive investigation is required, it may be appropriate to instruct a barrister direct to advise, or to appear in court on a particular application within the litigation.

Choosing a barrister
3.6
The following factors are relevant in determining the appropriate barrister.

(1)
Whether the case merits more then one barrister.  It may be appropriate to instruct two (or more) barristers to work as a team, possibly each from a different field of expertise.

(2)
Whether the case merits the use of a Queen’s Counsel, or a junior barrister, or both.  There is no hard and fast rule as to when it is appropriate to use a Queen’s Counsel.  In general, it is appropriate where the issues involved in the case are particularly complex, where the result is likely to have significant consequences for the client, and where there is a sufficient amount at stake to warrant the higher cost.  Similarly, there is no hard and fast rule as to when it is appropriate to instruct both a junior barrister and a Queen’s Counsel.   In general, it is appropriate to do so where the criteria for the use of a Queen’s Counsel are satisfied and there is likely to be a significant amount of preparatory, drafting or research work which could be carried out by a junior barrister at a significantly lower cost than if the Queen’s Counsel were to do so.

(3)
The seniority of the barrister.  A barrister’s seniority is denoted in the various published directories and guides (see below) by reference to the year in which he was called to the bar.  A barrister is normally called to the bar during the year between completing his final year of studying for the bar (i.e., taking the exams at the end of the bar vocational course) and completion of his pupillage. In practice this means that a barrister called in, say, 1990 will by October 1999 have been in practice since about October 1991, i.e., 8 years.  This is not, however, a hard and fast rule.  Some barristers might have followed another career path (for example an academic career) between being called to the bar and entering practice.   The various directories of barristers denote the seniority of a Queen’s Counsel by the year in which he took silk.  Queen’s Counsel are appointed in the April of each year.  The factors which will dictate the appropriate level of seniority for a particular case are similar to those which dictate whether it is appropriate to employ the services of a Queen’s Counsel or a junior barrister (see above).

(4)
Expense.  Particular regard should be paid to the cost of employing the services of different barristers.  In so doing, the following should be taken into consideration:

(a)
There are three basic methods by which barristers charge for their services:

(i)
an hourly rate so that the fee varies upon the amount of time taken to complete the work;

(ii)
a fixed fee agreed in advance for a particular piece of work;

(iii)
a “brief” fee, which is a fixed fee to cover preparation for a hearing and the first day in court, and a “refresher” or a daily charge for each subsequent day.

Additionally, some barristers may in certain types of case be allowed and prepared to accept instructions pursuant to a conditional fee agreement, in which the payment or the amount of the fee will depend upon the outcome in the case.

Generally, BarDIRECT clients should be prepared to negotiate with the barrister or his clerk in relation to the method of charging for the barrister’s services as well as the overall amount to be charged.

(b)
In comparing hourly rates offered in respect of different barristers, it should be borne in mind that a barrister well versed in the relevant field of expertise is likely to spend fewer hours on the matter than one who has a more general experience.

3.7
Each barrister has a professional duty to advise his client whenever he considers either that the client ought to be represented by someone with a different expertise, or by someone at a lower or higher level of seniority.  In addition, each barrister owes a duty to consider, and advise, as to whether the case warrants the assistance of (as the case may be) a Queen’s Counsel or junior barrister, or alternatively no longer merits the continued use of either the Queen’s Counsel or junior barrister.   The barrister also has a duty to advise whether the case merits the involvement of a solicitor.

3.8
There are a number of ways in which to identify a suitable barrister for the relevant case.

(1)
Recommendation from others;

(2)
The Bar Council publishes a Bar Directory that lists all barristers currently practising and gives details of the expertise of barristers in particular chambers.  The Directory is available on the Internet at www.BarCouncil.org.uk.

(3)
Directories are published by a number of specialist Bar Associations, for example by the Chancery Bar Association and the Commercial Bar Association, which contains lists of barristers (though not all barristers) practising within those fields and details of the expertise of barristers in particular chambers;

(4)
There are a number of directories published by private organisations, many of which indicate the views of the editors of the directory of particular barristers operating in particular fields of expertise.  These views, being subjective, need to be treated with caution.

(5)
Having identified a set or sets of chambers whose members are held out as having expertise in the relevant field, it is worth contacting the chambers to discuss with the clerk the member or members who would be most suitable for your purposes, and to discuss the possible charging structure and charge-out rates of the relevant members.

Instructing a barrister

3.9
Once the BarDIRECT client has decided upon a barrister to instruct, it is always preferable to contact that barrister’s clerk in the first instance in order to ensure that the barrister is available.

3.10
In making enquiries of the barrister’s clerk, there are four particular points to check:

(1)
Is the barrister available to carry out the specific piece of work in relation to which he or she is to be instructed?  Barristers are sole practitioners.  This has the advantage that when a barrister is instructed it is the barrister himself or herself who carries out the work.  In this respect a barrister differs from a solicitor who will regularly delegate work to an assistant or assistants.  It has, however, the disadvantage that any particular barrister will already have commitments to other clients, including commitments to complete paper work by a certain date, or to appear in court on a certain date or dates, so that his or her availability may be limited.

(2)
If the barrister is to be instructed in a matter that will be ongoing, is he or she likely to be available for any court dates that are to be arranged in the future?  Sometimes court hearings are arranged for the convenience of the parties, so that they can ensure that the barrister of their choice represents them.  On other occasions, however, court hearings are arranged without regard to the availability of the parties’ barristers.  Whilst it will not be possible for the barrister to commit to be free for any lengthy period of time within which hearings might occur, it is sensible when initially instructing a barrister to enquire whether he or she has existing commitments such that it is known, or likely, that they will not be free during the period of time when prospective court hearings are likely to occur.   It is sometimes sensible to enquire, at the outset, whether there are other members of chambers of a similar level of experience and with similar expertise who would be able to take over in respect of future court hearings in case the barrister of first choice subsequently became unavailable.

(3)
If the barrister is being asked to advise in conference, or to attend a specific court hearing, his or her clerk should be asked at the outset to reserve the date and time in the barrister’s diary for that purpose.

(4)
Fees.  A barrister’s fees are normally negotiated with his or her clerk.   The way in which barristers charge for their services is referred to in paragraph 3.6(4) above.   Negotiations at the outset should include whether a fixed fee should be paid, and if so for how much, whether payment should be on the basis of an hourly rate, in which case an indication of the number of hours which the matter is likely to take should be asked for and given, or whether a brief fee/refresher approach is appropriate, in which case the amounts should be agreed in advance.  In addition, in any case where a fixed fee is agreed, you should ensure that there is clear agreement with the barrister’s clerk as to the extent of the work to be included in the fee (e.g., whether it is to include advising both in conference and in writing, or only one of these).

Identifying the information and materials to send to the Barrister

3.11
There is no required form or procedure for informing a barrister of the matters in relation to which he is to advise or represent you.  The appropriate quantity of material to provide, and the appropriate form in which to provide it, will depend upon the circumstances of each case and, to an extent, the requirements of the particular barrister.  Solicitors have developed a particular format and style of expression in instructions to barristers.  Whilst there is no reason why BarDIRECT clients should not adopt a similar format and style, there is also no reason why they should.  It is the content of the instructions that is important, not the form.  In most cases, it is sufficient that the information is provided to the barrister in the form of a letter or a note.

3.12
In an urgent case it is possible to attend a conference with a barrister without any prior written instructions.  Similarly, where urgent applications to court are concerned, it is more important that the barrister is provided with the necessary materials to make the application as soon as possible, than that time is spent on drafting written instructions.

3.13
Whenever you are in doubt as to any aspect of the instructions, telephone the barrister direct.  A great deal of unnecessary time and expense can be saved by an initial discussion with the barrister as to the materials he will need at the outset to see.

3.14
The following guidelines are to be read in the light of the preceding paragraphs and are intended to be of general assistance only.

3.15
As a general rule, the following is the information and material which a barrister would normally expect to be sent to him upon his initial instruction:

(1)
A brief description of the circumstances giving rise to the issue in relation to which he is instructed, including a brief history of the matter and a description of the parties involved.

(2)
An outline of the issue or issues in relation to which he is either instructed to appear in court or to advise.

(3)
In the case of existing proceedings, copies of any documents already filed with the court, or exchanged between the parties which are relevant to the issue upon which the barrister is instructed;

(4)
A clear statement of what it is the barrister is being asked to do.  For example:

(a)
where advice is sought, state whether the barrister is asked to advise on a specific issue, or to advise more generally on the issues which he thinks arise out of the circumstances identified to him;

(b)
where the barrister is requested to draft or settle a document, then state the document or documents which he is required to draft (e.g., a statement of case or application), or settle (e.g., an affidavit or a witness statement);

(c)
where the barrister is requested to attend a hearing, identify the hearing and state clearly what result from the hearing the barrister is instructed to try to obtain.

(5)
Photocopies of those documents that you think are relevant to the matters upon which his advice is sought. The following should be noted:

(a)
It is in relation to this aspect that communication with the barrister is particularly recommended, whether prior to sending any instructions, or having sent instructions with a few “core” documents so as to identify what other documents ought to be sent.

(b)
It is important not to send original documents, since these should not be marked and should remain in their original form and should be available for inspection by third parties, whether by reason of disclosure orders which might be made in litigation or otherwise.

(c)
Where correspondence or similar documentation is to be sent, it will save time and expense if it is arranged in chronological order.

(d)
It is also helpful to include an index of the documents, or of the classes of documents, sent.

(6)
A clear statement of the time within which a response is sought from the barrister.

(7)
Where there is a time limit on commencing proceedings, or taking a step in existing proceedings, or for any other matter, a clear statement of this in the instructions.

Steps following the initial instructions

3.16
Having received the instructions, the barrister should take an initial look through the papers.  There are four potential reasons why at this stage the barrister could decline to continue to act:

(1)
It is possible that the barrister will identify a conflict of interest (for example because he is acting or has previously acted for another party in the same case) which was not picked up during your discussions with his or her clerk.

(2)
The barrister (in cases other than where the BarDIRECT client is able to undertake litigation support such as that normally undertaken by a solicitor) may decide that, because the case requires taking detailed statements from witnesses, or extensive office back-up that he or she does not have, it is not an appropriate case for direct access and needs the expertise of a solicitor.  In those circumstances the barrister is required to take no action until an appropriate intermediary is instructed.

(3)
The barrister may decide that on closer inspection of the papers the subject matter falls outside his or her area of expertise, or that the case is more complex than he or she is equipped to deal with.  He or she is then entitled to decline the instructions.

(4)
The barrister may decide, having accepted the instructions on the basis that they were likely to occupy a certain amount of time, which he or she had available, that the instructions will in fact require considerably more of his or her time, which is not available.

3.17
Alternatively, the barrister may decide that whilst the case is within his or her expertise, it is more suitable for a barrister of different seniority.  In that case, the barrister is obliged to advise you of his view, but you may choose whether or not to accept that advice.

3.18
Assuming that the barrister is able to continue to work on the case, the course of conduct thereafter will depend upon the circumstances of the individual case.

3.19
It will often be useful to arrange a face to face meeting with the barrister in order either to discuss the advice that the barrister is to give, or to discuss what work needs to be done in preparing the case for court.   Such a meeting may take place either at the barrister’s chambers, or at the premises of the BarDIRECT client.  It is often easier for the barrister to hold the meeting at his or her chambers, where he or she has ready access to the background material needed in order to advise, unless the volume of material, the need to view equipment or a site or the convenience of the client or witnesses suggests otherwise.

3.20
A face to face meeting is particularly useful in order to discuss and agree upon the division of work as between the barrister and the BarDIRECT client in progressing a case towards a court hearing (bearing in mind those matters which the BarDIRECT client can expect, or should not expect, the barrister to do, as set out earlier in these guidelines).

Billing
3.21
The barrister will send a fee note, either at the end of the case, or after each separate item of work done or, in an ongoing matter, at periodic intervals.

3.22
The BarDIRECT client is contractually liable for the fees of the barrister.  Any disputes with the barrister over the fee should be taken up with the barrister’s chambers as soon as possible.  It will often be the case that any dispute over the fee, or other complaint, can be resolved informally with the barrister’s chambers.

3.23
The Bar Council is not usually able to involve itself in disputes over fees, except where there is an allegation of professional misconduct
.  If the fee dispute cannot be resolved informally, accordingly, there is little alternative but for the matter to go to court.

3.24
If you have any concerns about the services provided by your barrister, you should, in the first instance, refer these to the barrister himself to be resolved through the chambers complaints procedure if possible.  If you remain dissatisfied, it is open to you to approach the Bar Council and you should write to the Secretary of the Professional Conduct and Complaints Committee at the Bar Council for further information about this.

Practical matters
3.25
Appended to these guidance notes is guidance on the preparation of witness statements
.

APPENDICES
1. An application form for those seeking recognition as BarDIRECT clients (Not printed in this Code).

2.
The BarDIRECT terms of work. 

3.
The BarDIRECT Rules (Printed in Annex F of this Code).

4.
The BarDIRECT Recognition Rules (Printed in Annex F of this Code).

BarDIRECT

THE BarDIRECT TERMS OF WORK

1
Application of these terms: These terms apply to all instructions accepted by barristers where the instructions are given by a BarDIRECT client in accordance with the terms of a licence issued by the Bar Council.  They apply save to the extent that they have been varied or excluded by written agreement and subject to the following:

(1)
These Terms will apply to instructions only where the instructions have been accepted by the barrister.

(2)
These terms do not apply to legal aid work.

2
The Licence: A copy of the Licence issued to the BarDIRECT client by the BarDIRECT Committee of the Bar Council shall be sent with every set of instructions.

3
Acceptance of instructions: Notwithstanding that instructions have been delivered to a barrister, he shall not be deemed to have accepted them until he has satisfied himself that the instructions are given in accordance with the licence granted by the Bar Council by a person entitled by that licence to give those instructions and has expressly accepted them orally or in writing.

4
Code of Conduct to prevail: A barrister accepts instructions upon the understanding that in carrying them out he must and will comply with the Code of Conduct and the general law. In this regard:

(1)
Paragraph 210 of the Code of Conduct provides that a barrister must not:

(i)
receive or handle client money securities or other assets other than by receiving payment of remuneration;

(ii)
undertake the management administration or general conduct of a lay client's affairs;

(iii)
conduct litigation or inter-partes work (for example the conduct of correspondence with an opposite party);

(iv)
investigate or collect evidence for use in any court;

(v)
except as permitted in certain limited circumstances, take any proof of evidence in any criminal case;

(vi)
attend at a police station without the presence of a solicitor to advise a suspect or interviewee as to the handling and conduct of police interviews.

(1)
The BarDIRECT Rules (which form part of the Code of Conduct) provide:

(a)
by rule 5 that a barrister must not accept any instructions from a BarDIRECT client

(i)
unless the barrister and his Chambers are able to provide the services required of them by that BarDIRECT client;

(ii)
if the barrister considers it in the interests of the lay client or the interests of justice that a solicitor or other authorised litigator or some other appropriate intermediary (as the case may be) be instructed either together with or in place of the barrister;

(b)
by rule 8 that if at any stage a barrister who is instructed by a BarDIRECT client considers it in the interests of the lay client or the interests of justice that a solicitor or other authorised litigator or some other appropriate intermediary (as the case may be) be instructed either together with or in place of the barrister:

(i)
the barrister the barrister must forthwith advise the BarDIRECT client in writing to instruct a solicitor or other authorised litigator or other appropriate intermediary (as the case may be) ; and

(ii)
unless a solicitor or other authorised litigator or other appropriate intermediary (as the case may be) is instructed as soon as reasonably practicable thereafter the barrister must cease to act and must return any instructions.

5
Duty to the lay client: Where instructions are given to a barrister by a BarDIRECT client in relation to a matter concerning a lay client the BarDIRECT client warrants that he has or will as soon as practicable

(1)
Send the lay client a copy of the BarDIRECT Terms of Work.

(2)
Advise the lay client in writing of:

(a)
the effect of paragraph 210 of the Code of Conduct as it relevantly applies in the circumstances;

(b)
the fact that the barrister cannot be expected to perform the functions of a solicitor or other authorised litigator and in particular to fulfil limitation obligations disclosure obligations and other obligations arising out of or related to the conduct of litigation;

(c)
the fact that circumstances may require the lay client to retain a solicitor or other authorised litigator at short notice and possibly during the case.

(3)
Send to the lay client a copy of any advice received by the BarDIRECT client from the barrister to the effect that:

(a)
a solicitor or other authorised litigator or some other appropriate intermediary (as the case may be) is capable of providing any services to the lay client which the barrister himself is unable to provide; or

(b)
the barrister considers it in the interests of the lay client or the interests of justice that a solicitor or other authorised litigator or some other appropriate intermediary (as the case may be) be instructed either together with or in place of the barrister; or

(c)
the BarDIRECT client should instruct a solicitor or other authorised litigator or other appropriate intermediary (as the case may be).

6.
Liability for the fees: The BarDIRECT client is liable for a barrister’s fee due in respect of work carried out by the barrister under any instructions.  In a case where  the matter concerns a lay client, the BarDIRECT client is solely and exclusively liable to the barrister for the fees. In this regard:

(1)
The relationship between the barrister and the BarDIRECT client is a contractual one.

(2)
Any individual giving or purporting to give the instructions on behalf of any partnership firm, company, individual or other person warrants to the barrister that he is authorised by the latter to do so.

(3)
If the BarDIRECT client is a partnership or a firm or unincorporated association, the liability of the partners or members and on death that of their estates for the barrister’s fees is joint and several.

(4)
Neither the sending by a BarDIRECT client of instructions to a barrister nor the acceptance of those instructions by a barrister nor anything done in connection therewith nor these Terms nor any arrangement or transaction entered into under them shall give rise to any contractual relationship rights duties or consequences whatsoever either (i) between the barrister or the General Council of the Bar and any lay client or (ii) between the General Council of the Bar and the BarDIRECT client.

7
Time for performance of instructions:  Unless otherwise expressly stipulated by written agreement

(a)
a barrister will carry out the instructions as soon as he reasonably can in the ordinary course of his work, but

(b)
time will not be of the essence.

8
Duty of care:  A barrister will exercise reasonable care and skill in carrying out instructions. This is however subject to 

(a)
any immunity from suit which the barrister may enjoy under the general law in respect of any work done in the course of carrying out instructions and 

(b)
paragraph 11(1) below.

9
Copies of Briefs and Instructions and Records of Advice: A barrister shall be entitled on completion of any work to take and retain a copy of such instructions and papers and of any written work.

10
Fees: other cases. Subject to the Code of Conduct, the following provisions apply:

(1)
Fees and/or charging rates: These shall be as agreed between the barrister and the BarDIRECT client before the barrister commences work under the instructions or, in default of such agreement, shall be a reasonable professional rate for the barrister instructed.

(2)
Submission of fee notes: The barrister shall (a) as soon as reasonably practicable comply with a written request by the BarDIRECT client for a fee note and (b) in any event submit a fee note not later than 3 months after the work to which the fee note relates has been done.

(3)
Time for payment: A barrister’s fees in respect of instructions to which these Terms apply are payable and must be paid by the BarDIRECT client 30 days after receipt by the BarDIRECT client of the fee note submitted by him to the  BarDIRECT client in respect of such fees.

(4)
Default in payment: In the event that a barrister’s fees are not paid in full in accordance with sub-paragraph (3) above, the fees and/or the balance thereof outstanding from time to time will carry simple interest at the stipulated rate from the date they became due until payment in full.

11
Complaints:  In the event that the BarDIRECT client or the lay client (if any) has any Complaint about the services provided by a barrister under any instructions

(1)
The fees shall be paid in accordance with paragraph 10(3) above and no Complaint shall afford a valid ground for non-payment of the fees whether on grounds of set-off or otherwise.

(2)
Sub-paragraph (1) above is without prejudice to any rights of the BarDIRECT client and the lay client to institute any proceedings against the barrister and/or a complaint against the barrister under the Complaints Rules in Annexe M to the Code of Conduct.

12
Definitions: In these Terms:

(1)
‘Instructions’ includes a brief and any other instructions to a barrister.

(2)
‘BarDIRECT Client’ means the individual, firm, company or other person instructing or seeking to instruct a barrister, whether on his, their or its own behalf or on behalf of some other person under the terms of a licence issued by the Bar Council.

(3)
In a case where the Bar Direct client is instructing or seeking to instruct a barrister not on his, their or its own behalf but on behalf of some other person, ‘lay client’ means that other person;

(4)
‘Written agreement’ means an agreement in writing between (a) one or more barristers (including a set of Chambers) and (b) a BarDIRECT Client;

(5)
‘Written work’ includes any draft pleading or other document and any written opinion or advice prepared by a barrister pursuant to any instructions;

(6)
‘Legal aid work’ means instructions which are publicly funded under the Legal Aid Act 1988 or Access to Justice Act 1999 as in force from time to time or any legislation which may replace them, and any work carried out pursuant to such instructions;

(7)
‘Stipulated rate’ means the rate at which interest is payable from time to time on High Court judgment debts;

(8)
‘Complaint’ includes any complaint whatsoever relating to anything done by a barrister pursuant to any instructions or to the time taken or alleged to have been taken by him in carrying them out and whether the same involves issues of competence, quantum or otherwise.

(9)
‘Code of Conduct’ means the Code of Conduct of the Bar of England and Wales as promulgated and amended by the General Council of the Bar from time to time.

(10)
In these Terms any reference to the masculine shall be deemed to include the feminine.
� 	Save in exceptional circumstances, it is not appropriate for a barrister who has actually taken (as opposed to having assisted in the preparation of) a witness statement to act as an advocate at the trial..   Usually, accordingly, it is not appropriate for the barrister, in the event that he or she is intended to appear as the advocate at trial, to take a witness statement.  It is open to the BarDIRECT client, however, to instruct a barrister, either a junior in the case where there is to be a more senior barrister presenting the case in court, or a barrister who is not to be instructed at the trial, specifically to take witness statements.  The primary requirement is that the witness statement is in the intended witness’ own words.


� 	Barristers do, however, frequently assist their clients in the drafting of correspondence which is sent to other parties under the client’s own name.


� 	This may have important consequences, particularly in relation to settlement negotiations.


� 	See the Bar Code of Conduct published by the General Council of the Bar.


� 	Taken from section 3 of the Bar Code of Conduct.
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